
ELECTRONIC FILING, RECEIVED, CLERKS OFFICE, NOVEMBER 18, 2005

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
OF TIlE STATE OF ILLINOIS

AMER.EN ENERGY )
GENERATING COMPANY, )
MEREDOSIAPOWERSTATION )

)
Petitioner, )

) PCB No. 2006-069
V. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

NOTICE

To: DorothyGunn,Clerk JamesT. Hanington
Illinois Pollution Control Board David L. Rieser
100 WestRandolphStreet McGuireWoods,LLP
Suite11-500 77 WestWacker,Suite4100
Chicago,illinois 60601 Chicago,Illinois 60601

BradleyP. Halloran
HearingOfficer
James R. ThompsonCenter,
Suite11-500
100 WestRandolphStreet
Chicago,flhinois 60601

PLEASE TAKE NOTICE that I havetodayelectronicallyfiled with theOffice of
theClerk ofthe Illinois PollutionControl BoardtheAPPEARANCES,MOTION IN
PARTIAL OPPOSITION TO, AND PARTIAL SUPPORTOF, PETITIONER’S
REQUEST FORSTAY and AFFIDAVIT oftheRespondent;illinois Environmental
ProtectionAgency,a copyofwhich is herewith sewedupon theassignedHearingOfficer
andtheattorneysfor thePetitioner.

Respectfullysubmittedby,

7~~ow4s~
Robb H. Layman
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O. Box 19276
Springfield, Illinois 62794-9276
(217)524-9137
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

AMEREN ENERGY )
GENERATINGCOMPANY, )
MEREDOSIAPOWERSTATION )

)
Petitioner, )

) PCB No. 2006-069
v. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

APPEARANCE

NOW COMES Robb H. Laymanandentershis appearanceon behalfofthe

Respondent,ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY, asoneofits

attorneysin theabove-captionedmailer.

Respectfullysubmittedby,

Robb H. Layman
AssistantCounsel

Dated:November18,2005
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276
(217)524-9137
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BEFORETHE ILLINOIS POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

AMEREN ENERGY )
GENERATING COMPANY, )
MEREDOSIAPOWERSTATION )

)
Petitioner, )

) PCBNo. 2006-069
) (CAAPPPermitAppeal)
)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

APPEARANCE

NOW COMESSallyCarterandentersherappearanceon behalfofthe

Respondent,ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY, asoneofits

attorneysin theabove-captionedmatter.

Respectfullysubmittedby,

SallyCgter
AssistantCounsel

Dated:November18, 2005
illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276
(217)782-5544
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BEFORE TUE ILLINOIS POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

AIS4ERENENERGY )
GENERATINGCOMPANY, )
MEREDOSIAPOWERSTATION ).

)
Petitioner, )

) PCBNo. 2006-069
v. ) (CAAPP Permit Appeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

MOTION IN PARTIAL OPPOSITION TO,
AND PARTIAL SUPPORT OF,

PETITIONER’S REOUEST FOR STAY

NOW COMEStheRespondent~ILLINOIS ENVIRONMENTAL PROTECTION

AGENCY (“Illinois EPA”), by andthroughits attorneys,andmovesthe Illinois Pollution

Control Board(“Board”) to deny,in part, andapprove,in part,thePetitioner’s,

AMEREN ENERGYGENERATINGCOMPANY (hereinafter“AmerenEnergy

Generation”or “Petitioner”), requestfor a stayoftheeffectivenessof theCleanAir Act

PermitProgram(“CAAPP”) permit issued in theabove-captionedmatter.

INTRODUCTION

Acting in accordancewith its authorityundertheCAAPPprovisionsofthe

fllinois EnvironmentalProtectionAct (hereinafter“Act”), 415 ILCS 5/39.5(2004),the

Illinois EPAissuedaCAAYP permitto AmerenEnergyGenerationon September29,

2005. Thepermit authorizedtheoperationofan electricalpowergenerationfacility

knownastheMeredosiaPowerStation. The facility is locatedat 800 SouthWashington

Streetin Meredosia,Illinois.
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OnNovember3, 2005,attorneysfor thePetitionerfiled this appeal(hereinafter

‘Petition”) with theBoardchallengingcertainpermit conditionscontainedwithin the

CAAPPpermit issuedby theillinois EPA. The illinois EPAreceivedan electronic

versionoftheappealon thesamedate. Formalnoticeoftheappealwasserveduponthe

illinois EPAon November4, 2005.

As partof its Petition,AmerenEnergyGenerationseeksastayof the

effectivenessof theentireCA..APPpermit, citing two principalgroundsfor its requested

relief First, Petitionerallegesthat theCAAPPpermit is subjectto theautomaticstay

provisionofthe illinois AdministrativeProcedureAct (“APA”), 5 ILCS100/10-

65(29(2004).As analternativebasisfor ablanketstayoftheCAAPPpermit,Petitioner

allegesfacts intendedto supporttheBoard’suseofits discretionarystayauthority.

Finally, PetitionerseeksastayofthecontestedconditionsoftheCAAPPpermit in the

eventthat theBoarddeniesits requestforablanketstay

In accordancewith theBoard’sproceduralrequirements,the illinois EPA mayfile

aresponseto anymotion within 14 daysafterserviceofthemotion. See.35111. Adm.

Code101.500(d).

ARGUMENT

The Illinois EPA urgesthe Board to denyPetitioner’s requestfor a stayof the

effectivenessoftheentireCAAPPpermit. Forreasonsthat areexplainedin detail below,

Petitionercannotavail itselfoftheprotectionsaffordedby theAPA’s automaticstay

provisionasamatteroflaw. Further,Petitionerhasfailed to demonstratesufficient

justification for,theBoardto grantablanketstayoftheCAAPPpermit underits

discretionarystayauthority. TheIllinois EPA supportsthePetitioner’slimited stayof

2



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 18, 2005

theCAAPPpermit,whichconfinesthestayrelief onlyto thosepermitconditions

contestedin theappeal.

I. TheCAAPPpermitissuedby theIllinois EPAshouldnotbestayedin
its entiretyby reasonoftheAPA’s automaticstayprovision.

Thefirst argumentraisedby Petitionermaintainsthat theCAAPPpermit in this

proceedingis subjectto theautomaticstayprovisionoftheAPA. See,Petitionatpages

3-4. TheautomaticstayprovisionundertheAPA governsadministrativeproceedings

involving licensing,includinga“new licensewith referenceto anyactivity ofa

continuingnature.” See,5 ILCS100/10-65(b). The CA.APPpermit at issuein this

proceedinggovernsemissions-relatedactivitiesatan existing,majorstationarysourcein

Illinois. Accordingly,the illinois EPAdoesnotdisputethat theCAAPPpermit is

synonymouswith a licensethat is ofacontinuingnature. Seealso, 5 ILCS100/1-35

(2004)(defining“license”as the“whole orpartofany agencypermit...requiredby~

law”).

In its argwnent,Petitionercontendsthat theAPA automaticallystaysthe

effectivenessof theCAAPPpermituntil aftertheBoardhasrendereda final adjudication

onthemeritsofthis appeal. Citing to a Third District AppellateCourtruling from over

two decadesago,Petitionersuggeststhat theAPA’s stayprovisioncontinuesto apply

throughoutthedurationofthependingappealbecauseit is theBoard,not theillinois

EPA, thatmakesthe “final agencydecision”on thepermit. See,Borg-Warner

Corporation v. Mauzy,427N.E.2d415,56111. Dec.335 (3~”Dist. 1981). Thestay

provisionwould alsoapparentlyensurethat thePetitionercontinuesto abideby theterms

of“theexisting license(which] shall continuein full forceandeffect.” See,5 ILCS

100/1-65(b)(2004).In thiscase,that“existing license”is theunderlyingStateoperating
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permits’ thathavebeenseparatelygoverningthe facility’s operationssincethefllinois

EPA’s original receiptofthepermit application.See,415ILCS5/39.5(4)(b)(2004).

TheBorg-WarnerdecisionupheldtheAPA’s automaticstayprovisionin the

contextofa renewalforaNationalPollutantDischargeElimination System(“NPDES”)

permit soughtbeforetheIllinois EPA. Notably,thecourtobserved:

“A final decision,in thesenseofa final andbindingdecisioncomingout ofthe
administrativeprocessbeforetheadministrativeagencieswith decisionmaking
power,will notbe forthcomingin the instantcaseuntil thePCBruleson the
permit application.”

Borg-Warner,56111.Dec. at 341. TheIllinois EPA concedesthat theBorg-Warner

decisionmaystill reflectgood law andthat it probablywarrants,in theappropriatecase,

applicationof thedoctrineofstaredecisisby Illinois courts. Moreover,theillinois EPA

observesthat theruling is apparentlyin perfectharmonywith othersubsequentdecisions

by illinois courtsthat addressedthe respectiverolesoftheillinois EPAandtheBoardin

permittingmattersundertheAct. In this regard,thefllinois EPA is fully cognizantofthe

“administrativecontinuum”thatexistswith respectto theBoard in mostpermitting

matters,andtheCAAPPprogramitselfdoesnot revealtheGeneralAssembly’s

intentionsto changethis administrativearangement.See,Illinois EPAv. Illinois

Pollution Control Board, 486NE2d293, 294 (3~Dist. 1985),affirmed,illinois EPAv.

Illinois Pollution Control Board, 503NE2d343, 345 (III. 1986);ESGWatts,Inc., v.

illinois Pollution Control Board, 676 N.E.2d299, 304 (3~Dist. 1997). Thus, it is the

Board’sdecisionin reviewingwhethera CAAPP permit shouldissuethat ultimately

determineswhenthepermitbecomesfinal. -

In limited situations,it is possiblethata facility’s operationduring thependingreviewof the CAAPP
pennitapplication was also authorized ina Stateconstructionpermit.
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While theBorg-Warneropinionmayoffer someinterestingreading,it doesnot

provideaproperprecedentin thiscase.This conclusioncanbe arrivedbecausetheAPA

simplydoesnot applyto theseCAAPPpermit appealproceedings.Foronereason,the

APA’s variousprovisionsshouldnot applywheretheGeneralAssemblyhaseffectively

exemptedthemfrom aparticularstatutoryscheme.Oneexampleofthis exerciseof

legislativediscretionis foundwith administrativecitations,which underSection31.1 of

theAct arenot subjectto thecontestedcaseprovisionsoftheAPA. See.415ILCS

5/31.1(e)(2004). In thecaseoftheAct’s CAAPPprovisions,asimilarbasisfor

exemptionis providedbythepermitseverabilityrequirementsthat governtheillinois

EPA’s issuanceofCAAPPpermits.

Section39.5(7)ofthe illinois CAAPPsets forth requirementsgoverningthe

permitcontentfor everyCAAPPpermitissuedby theillinois EPA. Seegenerally.415

ILCS5/39.5(7)(2004). Section39.5(7)(i) oftheAct providesthat:

“Each CAAPP permit issuedundersubsection10 of this Sectionshall includea
severabilityclauseto ensurethecontinuedvalidity ofthevariouspermit
requirementsin theeventofachallengeto anyportionsof thepermit.”

415ILCS5/39.5(7)(i)(2004). Thisprovisionrepresentssomethingmorethanthe trivial

or inconsequentialdictatesto anagencyin its administrationofapermitprogram.

Rather,it clearlycontemplatesa legal effectuponapermittingactionthatextendsbeyond

thescopeof thepermit’sterms. In otherwords, theGeneralAssemblywasnot simply

speakingto theIllinois EPAbut, rather,to alargeraudience.By observingthata

componentof a CAAPPpermit shallretaina“continuedvalidity,” lawmakersclearly

proscribedthat theuncontestedconditionsof aCAAPPpermit mustcontinueto survive

notwithstandinga challengeto thepermit’sotherterms. This languagesignifiesan
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unambiguousintentto exemptsomesegmentof theCAAPPpermit from any kind of

protectivestayduringthepennitappealprocess.Forthis reason,theautomaticstay

provisionoftheAPA cannotbesaidto governCAAPPpermitsissuedpursuantto the

Act.

TheBoard shouldalsorejectthePetitioner’sautomaticstayargumenton entirely

separategrounds.Petitionersuggeststhat theAPA’s automaticstayprovisionappliesby

virtueof thelicensingthat is beingobtainedthroughtheCAAPPpermittingprocess.

However,theAPA containsagrandfatheringclausethatspecificallyexemptsan

administrativeagencythatpreviouslypossessed“existingprocedureson July 1, 1977” for

contestedcaseor licensingmatters.See,5 ILCS100/1-5(a)(2004). Where such

provisionswerein existenceprior to theJuly 1, 1977,date,thoseexistingprovisions

continueto apply. Id.

Proceduralruleshavebeenin placewith theBoard sinceshortly after its formal

creation. Becausethepermittingschemeestablishedby theAct contemplatedappealsto

theBoard,proceduralruleswerecreatedin thoseearlyyearsto guidetheBoard in its

deliberations.Similar to thecurrentBoardproceduresfor permittingdisputes,theearlier

rulesreferencedtheBoard’senforcementproceduresin providingspecificrequirements

for thepermit appealprocess.Theywerethen,astheyaretoday,contestedcase

requirementsby virtue oftheir verynature.

TheearliestversionoftheBoard’sproceduralregulationswasadoptedon

October8, 1970 in theR70-4rulemakingandwassubsequentlypublishedby the Illinois

SecretaryofState’soffice as“ProceduralRules.” Thoserulesincludedrequirementsfor

permit appeals,effectivethroughFebruary14, 1974,andtheyrequiredsuchproceedings
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to beconductedaccordingto theBoard’sPartIll rulespertainingto enforcement.See.

Rule502. In contrastto theRegulatoryandNonadjudicativeHearingsandProceedings,

theEnforcementProceedingsofPart III containeda plethoraof contestedcase

requirements,including provisionsfor thefiling ofa petition(i.e.,Rule304),

authorizationfor hearing(i.e., Rule306),motionpractice(i.e., Rule308),discovery(i.e.,

Rule313),conductof thehearing(Rule318),presentationofevidence(i.e., Rule321),

examinationofwitnesses(i.e., Rules324, 325 and327)andfinal disposition(i.e., Rule

322). A laterversionoftheserules,includingamendments,wasadoptedby theBoard

on August29, 1974.

The “ProceduralRules”thatoriginally guidedtheBoard in enforcementcasesand

permit appealsformedthebasicframeworkfor thecurrent-dayversionoftheBoard’s

proceduralregulationspromulgatedat 35 Iii. Adm. Code 101-130.AlthoughtheBoard’s

proceduralmIS mayhaveevolvedandexpandedovertime, thecorefeaturesof the

adversarialprocessgoverningthesecaseshaveremainedsubstantiallythesame,

includingthoserulesgoverningCAAPPpermit appeals.BecausetheBoardhadsuch

proceduresin placeprior to July 1, 1977, thoseprocedureseffectively securedthe

Board’sexemptionfrom theAPA’s contestedcaserequirements.And so long as those

underlyingprocedureshistorically satisfiedthegrandfatheringclause,it shouldnotmatter

that theAct’s CAAPP programwasenactedsometwentyyearslater, After all, it is the

proceduresapplicableto contestedcasesand theirpointoforigin that is relevantto this

analysis,not theadventofthepermittingprogramitself.2

Petitionermaycounterthat theBorg-Warner decIsionis at oddswith this argumentandthatpartM-tk

appellatecourt’srulingheld thattheAPA’s grandfatheringclausedid notapplyto theBoard’srulesfor the
NPDESpermit program.Thecourt’sdiscussionon the issueof thegrandMheringclauseisinappositehere.
TheNPDESrulesat issuewerewritten in a way that conditionedtheir effectivenessupona futureevent.
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H. The CAAPP permit issued by the Illinois EPA should not be stayed in
its entirety by reason ofPetitioner’s alleged justifications.

Separateandapartfrom its APA-relatedargument,Petitioneroffers the Board an

alternativebasisfor grantingablanketstayof theCAAPPpennit. Specifically,

Petitionersuggeststhat theBoardstaytheentireCAAPPpennitaspartof its

discretionarystayauthority. See,Petition atpages4-5. While thereasonsput forward

byPetitionersuffice tojustii~’astayoftheCAAPPpermit’scontestedconditions,

Petitionerfails to demonstrateaclearandconvincingneedfor abroaderstay. Evenif the

Petitionercouldmustermorepersuasiveargumentson this issue,theflhinois EPA

questionswhethersuchan all-encompassingremedyis appropriateunderany

circumstances.NotwithstandingtheBoard’srecentpracticein otherCAA.PPappeals,the

Illinois EPAhascometo regardblanket staysof CAAPP permitsasincongruouswith the

aimsof theIllinois CAAPPandneedlesslyover-protectivein light of attributescommon

to theseappeals.

Section105.304(b)ofTitle 35 oftheBoard’sproceduralregulationsprovidesthat

a petition for reviewof a CAAPPpermitmayincludearequestfor stay. TheBoardhas

frequentlygrantedstaysin pcnnitproceedings,oftencitingto thevariousfactors

consideredby Illinois courtsatcommonlaw. The factorsthatareusuallyexaminedby

theBoardincludetheexistenceof aclearlyascertainableright thatwarrantsprotection;

irreparableinjury in theabsenceof astay, the lackof anadequatelegal remedyanda

Whentheeventactuallytookplace,the effectivenessofthe rulesoccurredaftertheJuly 1, 1977,date
establishedin thegrandfatheTingclause. More importantly, in addressingan issuethat was not centralto
the appeal,theappellatecourtappearstohaveerroneouslyplacedtoomuchemphasison thesubstantive
permittingproceduresof the NPDESprogram,ratherthanthoseproceduresapplicableto theBoard’s
contestedcasehearings.A properconstructionofthe APA demandsthat the focusbe placedon the
existingprocedures“specifically for contestedcasesor licensing.”5 JLCS 100/1-5(a)(2004).
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probabilityof successon themeritsofthecontroversy.See, Bridgestone/Firestone

road Tire Companyv. illinois EPA,PCB02-31 atpage3 (November1,2001);

CommunityLandfill Companyand CityofMorris v, illinois EPA.PCB No. 01-48and

49 (consolidated)atpage5 (October19,2000),citing Junlwnct’. Si Advanced

Technology& Manufacturing.498N.E.2d1179 (Vt Dist. 1986). However,theBoardhas

notedthat its considerationis notconfinedexclusivelyto thosefactorsnormusteachone

of thosefactorsbeconsideredbytheBoardin everycase.See,Bridgestone/Firestoneat

page3.

TheBoardhascommonlyevaluatedstayrequestswith aneyetowardthe nature

ofthe injury thatmight befall an applicantfrom havingto complywith permitconditions,

suchasthecompelledexpenditureof“significant resources,”Abitec Corporation v.

Illinois EPA.PCBNo. 03-95atpage1 (February20, 2003),or theeffectuallossof

appealrights prior to a final legaldetermination.Bridgestone/Firestoneat page3. The

Boardhasalsoaffordedspecialattentionto the “likelihood ofenvironmentalharm” for

anystaythat maybe granted. See, Bridgestone/Firestoneatpage3; Abitec Ceirporation

at 1; CommunityLandfill Companyand City ofMorris v. illinois EPA, at page 4.

i. Consideration of traditional factors

Petitioner’sMotion touches,albeitsketchily,on someof the relevant factors in

thisanalysis.See.Petition at pages4-5. Theillinois EPAgenerallyacceptsthat

Petitionershouldnotberequiredto expendexorbitant costsin complying with challenged

monitoring,reportingor record-keepingrequirementsoftheCA.APPpermituntil afterit

is providedits proverbial“day in court.” Petitioner’sright ofappeallikewiseshouldnot

be cut shortor renderedmootbecauseit wasunableto obtaina legal rulingbeforebeing

01-
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requiredto comply with thosetermsofthepermit thataredeemedobjectionable.The

illinois EPArecognizesthesereasonsasalegitimatebasisfor authorizinga stayof

permitconditionscontestedon appeal. However,theyarenot atall instructiveto

Petitioner’sclaimthat astayoftheentireCAAPPpermit isneeded.

Judgingby afair readingofthePetition,Petitionerhaschallengedarelatively

small numberof theconditionscontainedin theoverall CAAPPpermit,thus leavingthe

lion’s shareofthepermit conditionsunaffectedby theappeal. Much ofthegistof

Petitioner’sappealpertainsto “periodic monitoring,”includinganumberofprovisions

dealing with emissionstesting,reporting,record-keepingandmonitoringofemissions

that arepurportedlybeyondthescopeofthe Illinois EPA’sstatutorypermitauthority. If

thevastmajorityofthepermit’stermsareuncontested,it cannotlogically follow that the

absenceof a stayfor thoseconditionswill preventthePetitionerfrom exercisingaright

of appeal. Similarly, it is difficult to discernwhyPetitioner’scompliancewith

uncontestedpermit conditionswould causeirreparableharm,especiallyif onecan

assume,ashere,that thecrux ofCAAPPpennittingrequirementswerecarriedoverfrom

previously-existingStateoperatingpennits.3

TheIllinois EPAdoesnotdisputethat theCleanAir Act’s (“CAA”) Title V program,whichformedthe
frameworkfor the Illinois CAAPP, requiresonlya marshallingofpre-existing“applicablerequirements”
into a single operatingpermit for a majorsourceandthatit doesnotgenerallyauthorizenewsubstantive
requirements.See,AppalachianPowerCompanyi’. illinois EPA, 208 F.3d 1015,1026-1027(DE_C.irwit.
2000); Ohio Public InterestResearchGroup v. Whitman,386 F.3d792,794(6”Cir. 2004);In re: Peabody
WesternCoal Company,CAA AppealNo. 04-01,slipop.at 6 (EAB, February18, 2005). Aside from the
conditionslawfully imposedby the illinois EPA for periodicmonitoringandothermiscellaneousmatters,
the remainderof theCAAPPpermit shouldbecomprisedof thepre-existingrequirementsthat were
previously permitted.A casual comparisonofthe CAAP?permit andthePetitionsuggeststhat the present
appealonly calls into questiona relativelysmall fractionofpermit conditionscontainedin theoverall
CAAPPpermit.
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ii. Significanceofprior Board rulings

The Boardhasgrantednumerousstaysin pastandpendingCAAPPpermit

proceedings.Forthemostpart, theextentofthereliefgrantedhasbeenafunctionofthe

reliefsoughtbythepetitioningparty. In severalcases,theBoardhasgrantedstaysofthe

entireCAAPPpermit, usuallydoingso withoutmuchsubstantivediscussion.4Curiously,

all exceptingoneoftheprior casesinvolving blanketstayswerebroughtby petitioning

parties representedbythesamelaw firm. In otherCAAPPappealcases,theBoard

grantedstaysfor thecontestedpermitconditions,againmirroringthereliefsoughtby the

petitioningparty.5 In a fewcases,theBoarddoesnotappearto havegrantedanystay

protectionwhatsoever,as thepetitioningpartyapparentlyoptednot to pursuesuchrelief.6

In themajorityof theafore-referencedcases,theIllinois EPAdid not actively

participatein thestaymotionssoughtbeforetheBoarddueto theperennially-occurring

pressofothermatters.7 In doingso, theIllinois EPAclearlywaivedanyrights to voice

objectionsto thestayssoughtandobtainedin thosecases.Evenin theabsenceofa lack

See,LoneStarIndustries,Inc., v. Illinois EPA, PCBNo. 03-94,slipopinion at2, (Januazy9, 2003);
Nielsenv.Bainbridge, L.L.C, v. Illinois EPA, PCB No. 03-98,slip opinionat 1-2 (February6, 2003);
Saint-GobainContainers,Inc., v. Illinois EPA, PCBNo. 04-47,slip opinionat 1-2 (Novembe6,
2003);Champion Laboratories, Inc., v. Illinois EPA, PCB No. 04-65,slip opinionat I (January8, 2004);;
MidwestGeneration,L.L.C., v. Illinois EPA, PCBNo. 04-108,slip opinionat I (January22,2004);Ethyl
PetroleumAdditives, Inc.. v. Illinois EPA, s11popinionat I (February5, 2004); BoardofTrusteesof
Easternlllinois University v. Illinois EPA, PCB No. 04-110,slip opinionat 1 (February5, 2004).

$ See,Bridgestone/FirestoneOff-road Tire Companyv. Illinois 4,PCE 02-31 atpage3 (November1,
2001);PPGIndustries, Inc., it. Illinois EPA, PCB No. 03-82,slip opinionat 1-2 (February6,2003);Abitec
Corporationv. Illinois EPA, PCBNo. 03-95,slip opinionat 1-2 (February20,2003);Noveon, Inc., v.
Illinois EPA, PCBNo. 04-102,slip opinionat 1-2(January22, 2004);OasisIndustries, Inc., v. Illinois
EPA, PCB No. 04-116,slip opinionat 1-2 (May6,2004).

‘ See,XCTCLimited Partnership, it. Illinois EPA, PCBNo. 01-46,consolidatedwith Georgia-Pac(JIc
Tissue, L.L.C., v. Illinois EPA, PCB No. 01-51;GeneralElectric Companyv. Illinois EPA, PCB No. 04-
115 (January22, 2004).

TheIllinois EPAdid file ajoint motion in supportof astayrequestseekingprotectionfor contested
conditionsofa CAAPPpermit. See,Abitec Corporation it. Illinois EPA, PCBNo. 03-95,slip opinionat 1-
2 (February20,2003).
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of resources,it is doubtful that thefllinois EPA would havearticulated weightyconcerns,

as presentlyargued,with respectto the stay relief requestedin earliercases. However,

following theBoard’s lastoccasionto act on a blanketstayrequest in a CAAPPpermit

appeal, Illinois EPAofficials becameawareofthepotentialimplicationsposedby stays

on the existingTitle V programapproval.8 In thewake of this discovery,the illinois EPA

is now compelledto observe that theBoard’searlierdecisionsaffordingblanket staysto

CAAPP permits arguablyfell short of exploringall of the relevantconsiderations

necessaryto theanalysis.Accordingly,the Illinois EPA urgestheBoard to reflectupon

additional factorsthathave not previouslybeenaddressedto date.9

iii. Statutoryobjectives of CAAPP and common attributes of permit
appeals

As discussedearlierin thisMotion, theIllinois CAAPPcommandstheIllinois

EPAto incorporateconditionsinto aCAAPPpermitthataddressrequirements

concerningthe “severability”of permitconditions. See,415 JLCS5/39.5(7)(i) (2004). To

this end,everyCAAPPpermitis requiredto containapermit conditionseveringthose

conditionschallengedin a subsequentpermitappealfrom theotherpermitconditionsin

thepermit. Theseverabilityprovisionis prominentlydisplayedin theStandardPermit

ConditionsofthePetitioner’sCAAPPpermit. See,StandardPermitCondition 9.13. It

shouldalsobe notedthat thelanguagefrom theAct’s CAAPPprogrammirrors the

JimRoss,aformerUnit Managerfor theCAMP Unit of theDivisionof Air PollutionControl’sPermits
Section,receivedan inquiry from a USEPA/RegionV representativein March of 2004pertainingtothe
broadnatureof thestaysobtainedin CAAPPpermit appealproceedingsbeforetheBoard. This initial
inquiry led to furtherdiscussionbetweenUSEPA/RegionV representativesandthe Illinois EPA-regarding
the impactof suchstayson theseverabilityrequirementsfor CAAPPpermitssetforth in40 C.F.R.Part70
andthe illinois CAAPP. (See,SupportingAffidavit ofJim Rossattachedtothis Motion).

~ It is notedthat theBoard’sprior rulingsregardingblanketstaysofCA.APPpermitshavebeengranted-
contingentuponthe Board’sfinal actionin the appealor “until theBoardordersotherwise.”
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provisionpromulgatedbyUSEPA in its regulationsimplementingTitle V oftheCAA.

See,40 C.F.R. §70.6(a)(5)(July1,2005edition).

As is evidentfrom thestatutory language,theobviouslegislativeintent for this

CAAPPprovisionis to “ensurethecontinuedvalidity” oftheostensiblylargerbodyof

permittingrequirementsthat arenotbeingchallengedon appeal. Theuseoftheword

“various” in describingthoseconditionsthat areseverableis especiallyimportant when

comparedwith thelaterreferencein thesamesentenceto “any portions”ofthepermit

that are contested. Becausethecommonly understoodmeaningof theadjective

“various” is “of diversekinds” or “unlike; different,” thiswordingdemonstratesa

legislativeintentto contrastonediscemablegroupofpermitconditions(i.e., uncontested

conditions)from theotheranother(i.e., contestedconditions). See, TheAmerican

HeritageDictionary, SecondCollegeEdition; seealso, Webster’sNew WorldDictionary,

Third CollegeEdition (describingprimaryuseof the termas“differing one from another;

ofseveralkinds”). Giventheclearabsenceofambiguitywith this statutorytext,no other

reasonablemeaningcanbe attributedto its language.

Theillinois EPAreadily concedesthat thepermit contentrequirementsofthe

CAP.andthe Illinois CAAPParenot directlybindingon theBoard. However,while the

Illinois EPA’s mandateunderSection39.5(7)(i) oftheAct’s CAAPPprogramdoesnot,

on its face,affect theBoard,theprovisioncouldarguablybe readasa limited restriction

on theBoard’sdiscretionarystayauthority in CAAPP appeals.’°Implicit in thestatutory

languageis anunmistakableexpressionaimedatpreservingthevalidity andeffectiveness

tO Any suchrestrictionmaynotbeabsolute,as theAct’s permitcontentrequirement doesnotnecessarily

rule out the potential merits of ablanketstaywhereapeimit is challengedin its entirety.

13
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ofsomesegmentoftheCAAPPpermitduring theappealprocess.This legislative goal

cannotbe achievedif blanketstaysaretheconvention. Wheretheobviousintentionof

lawmakerscouldbethwarted,reviewingcourtsmustconstruea statutein a mannerthat

effectuatesits objectandpurpose.See, F.D.I.C. v. Nihiser,799 F.Supp.904 (C.D. Ill.

1992);Castanedav. illinois HumanRightsCommission,547N.E.2d437(111. 1989). In

this instance,theBoardshouldrecognizeaninherentlimitationof its stayauthorityby

virtue ofthe illinois CAAPP’s severabilityprovision. At thevery least,theexistenceof

theprovisionshouldgivepauseto theBoard’srecentapproachin evaluatingstaysin

CAAPPpennitappeals.

Petitionerassertsthat a furtherdelayin the effectivenessof theCAAPPpermit

would notprejudicethe Illinois EPAor thepublicat large. See,Petitionatpage4. It is

noteworthythat oneofthechiefgoalsoftheCAA’s Title V programis to promotepublic

participation,includingtheuseofcitizen suits to facilitate compliancethrough

enforcement, TheseverabilityrequirementofthePart70 regulations,whichformedthe

regulatorybasisfor Section39.5(7)(i)oftheIllinois CAAPP,canbe seenas an extension

of thisendeavor.Blanket staysofCAAPPpennitscouldarguablylessenthe

opportunities for citizen enforcementin anareathat is teemingwith broadpublic interest.

Moreover,thecumulativeeffectofstayssoughtby Petitionerandothercoal-fired

CAAPPpennitteesin otherappealswouldcasta wide net. Blanketstaysof these

recently-issuedCAAPPpermitswould effectively shieldan entiresegmentof Illinois’

utilities sectorfrom potentialenforcementbasedon Title V permitting,whichwasmeant

~ $~David?.Novello, TheNewCleanAir Act OperatingPermitProgram: EPA’sFinal Rules,23

EnvironmentalLawReporter10080, 10081-10082(Febnsary2993).
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to provideamoreconvenient,efficientmechanismfor thepublic to seekCAA-related

enforcement.

Onelastconsiderationin thisanalysisis thedeliberate,if not time-consuming,

paceofpermit appealsin general. Frompastexperience,the Illinois EPAhasobserved

that manypermit appealsareofa typethat couldmoreaptly bedescribedas“protective

appeals.”Thesetypesofappealsarefrequentlyfiled becauseaparticularpermit

conditionaffectsan issuerelatingto on-goingor futureenforcementproceedings.

Alternatively,thesecasesmayentailsomeotherkind of contingencynecessitating

additionalpermitreview,anewpermitapplicationand/orobtainingarevisedpermit from

theIllinois EPA. Only rarelydoesapermitappealactuallyproceedto hearing.

Basedon theIllinois EPA’s estimation,nearlyall ofthe CAAPPpermit appeals

filed with the Board to datecouldbe aptly describedas “protectiveappeals.”While a

handfulof caseshavebeenvoluntarilydismissedfrom theBoard’sdocket,severalof

thesecasesare,andwill remain,pendingwith theBoardfor monthsand/oryearsto

come,in part,becausethereis no ability to resolvethemindependentof theirrelated

enforcementorpermittingdevelopments.As theIllinois EPAis oftenanobligatory

participantin manyofthesetypesofcases,thisargumentis notmeantto condemnthe

practice.Rather,therelevantpoint is that significantportionsofa CAAPPpermitstayed

in its entiretywill be delayedfrom takingeffect, in spiteofbearingno relationshipto the

appealor its ultimateoutcome. To allow this undercircumstanceswherepetitioning

partiesseldomappearto desiretheir“day in court”strikesthe illinois EPA as needlessly

over-protective.
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CONCLUSION

Forthereasonsexplainedabove,theIllinois EPA movestheBoardto denythe

Petitioner’s request for a stayof theeffectivenessofthe CAAPPpermit in its entirety.

However, the Illinois EPA supports the Petitioner’s requestfor a stayofthe effectiveness

ofthe CAAPP permit’s contestedconditions andurges the Board to order the same.

Respectfullysubmittedby,

ILLINOIS ENVIRONMENTAL

PROTECTIONAGENCY,

e~7~(674(Ap~
Robb H. Layman
Assistant Counsel

Dated: November 18,2005
Illinois Environmental Protection Agency
1021 North Grand Avenue East
P.O. Box 19276
Springfield, Illinois 62794-9276
(217)524-9137
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STATE OFILLINOIS
COUNTY OFSANGAMON

AFFIDAVIT

I, JimRoss,beingfirst duly sworn,deposeandstatethat thefollowini statements

set forth in this instrumentaretrue andcorrect,exceptasto mattersthereinstatedto on

informationandbeliefand,asto suchmatters,theundersignedcertifiesthathe believes

thesameto be true:

1. I arn.currentlyemployedby theillinois EnvironmentalProtectionAgency

(“illinois EPA”) asaSeniorP~iblicServièéAdrninisfratorprofessionalengineer. During

theearlypartof2004, I wastheManageroftheCleanAir Act PermitProgram

(“CAAPP”) Unit in theDivision ofAir Pollution Control’s PermitSection,whoseoffices

are locatedat 1021 NorthGrandAvenueEast,Springfield, Illinois. I havebeen

employedwith the Illinois EPAsinceMay 1988.

2. As partofmyjob responsibilities,I participatedin frequentteleconference

callswith representativesfrom theUnitedStatesEnvironmentalProtectionAgency

(“USEPA”) atRegionV in Chicago,Illinois, involving variouspendingCAAPPpermit

applicationsand issuespertainingto theadministrationoftheCAAPPprogram. By

virtue ofmy involvementin theCA.APPpermit reviewprocess,I amfamiliarwith

communicationsbetweenUSEPAJRegionV andthe illinois EPAin Marchof 2004

concerningan issuerelatingto staysobtainedin CAAPPpermit appealsbeforethe

illinois PollutionControlBoard. Theissuewasinitially raisedby arepresentativefrom

USEPAJRegionV, whoexpressedconcernaboutthe impactofsuch staysuponthi.

severabilityrequirementsof40 C.F.R. 70 andtheillinois CAAPP.

3. I havereadtheMotion preparedby theillinois EPA’s attorneysrelatingto



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 18, 2005

this matterand,further, find that the factsset forth in saidresponsesandanswersaretrue,

responsiveandcompleteto thebestofmy knowledgeandbelief.

SubscribedandSworn
To BeforeMe this .L(Day ofNovember2005

:> OFFICIAL SEN. •
t BRENDA BOEIINER :
+ ICT*ff(PUBLJc.sIAThOFIuJNCIS
~wcoaa1sSONEXPflSIl42OOV
i_,atG#++44444+4++t++4+t4W

sayet~3~
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CERTIFICATE OF SERVICE

I herebycertify thaton the 18th dayofNovember2005,I did send,by electronic

mail with prior approval,the following instnzmentsentitledAPPEARANCES,

MOTION IN PARTIAL OPPOSITIONTO, AND IN PARTIAL SUPPORT OF,

PETITIONER’SREQUESTFORSTAY andAFFIDAVIT to:

DorothyGunn, Clerk
illinois Pollution ControlBoard
100 WestRandolphStreet
Suite11-500
Chicago, Illinois 60601

andatrueandcorrectcopyof thesameforegoinginstrument,by First ClassMail with

postagethereonfully paidanddepositedinto thepossessionoftheUnitedStatesPostal

Service,to:

Bradley P. Halloran JamesT. Hathngton
HearingOfficer David L. Rieser
JamesR, ThompsonCenter McGuireWoods,LIP
Suite11-500 77 WestWacker,Suite4100
100 WestRandolphStreet Chicago,illinois 60601
Chicago,illinois 60601

RobbH. Layman
AssistantCounsel


